AngelaL. Maynard
Senior Vice President
Chief Privacy Executive
15 Floor

127 Public Square
Cleveland, OH 44114
216-689-7090

April 15, 2002

Office of the Secretary

Federa Trade Commisson
Room 159

600 Pennsylvania Avenue, NW
Washington, DC 20580

Re Tdemarketing Rulemaking — Comment, FTC File no. R411001

Dear Sr or Madam:

On behdf of KeyCorp, | submit thisletter as our comment to the Federa Trade
Commisson's (“FTC") proposd to amend the Telemarketing Sales Rule (“TSR”) issued under
the Telemarketing and Consumer Fraud and Abuse Prevention Act, 15 U.S.C. §6101-6108
(“Tdemarketing Act”), (“Proposa”). KeyCorp is abank holding company headquartered in
Cleveland, Ohio, with assets in excess of $86 billion. KeyCorp provides financid products and
services to consumers primarily through two nationd banks, severd financid service company
subsidiaries and McDondd Investments Inc, an investment brokerage.

Key firmly supports the FTC' s efforts to provide consumers with increased protection
againgt deceptive, fraudulent and abusive telemarketing sales practices and to provide greater
control over solicitation preferences. Key believesit isimportant to be able to provideafull
gpectrum of financid products and services that are beneficid to its customers while & the same
time respect consumers telemarketing preferences. Key supports the right of consumersto
choose not to receive unsolicited telephone calls and has for many years maintained an internd
Do Not Salicit (“DNS) list to accommodate our customers preferences. Becausethisis such
an important issue to Key, we gppreciate the opportunity to comment on the Proposal.

Key supports the concept of having anationa Do Not Cdl (“DNC”) lig with which
consumers can regigter to prevent cdls from unwanted telemarketers. However, there are many
legitimate businesses that solicit products and services by tdlemarketing in avery sraightforward
and trustworthy mamer. Because the telephone s flexibility, ease of use, effectiveness and cost
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efficiency benefit both businesses and consumers, this channe of communication has come to be
an important businesstoal for financid inditutions. Key is concerned that the Proposal as
drafted could have a number of significant unintended consequences for businesses, consumers
and, the FTC.

Key uses the telephone both to inform consumers about new products and other
opportunities available to them that they might not otherwise learn of, and to dlow consumers
direct access to product information, account information, and customer service. Key has
strong concerns that the FTC' s proposed amendments to the TSR would burden our ability to
communicate with consumers without providing commensurate benefits to consumers. Key is
particularly concerned about the broad scope of the Proposal and the lack of federal
preemption. The Proposal contains no exception for contacting existing customers, extends
coverage of the TSR to some incoming cdls, and crestes afederal DNC ligt that will exist on
top of exigting state, industry, and company lists.

While neither the TSR nor the Proposal directly appliesto federdly regulated financid
ingtitutions, the proposal appears to apply to telemarketing activities performed on behalf of
such inditutions by third parties (possibly induding subsidiaries and affiliates of afinancid
ingtitution). Therefore, the Proposal would directly affect the manner in which Key tdemarkets
its products and services and serve its customers.

Key respectfully submits the comments below and hopes the FTC considers these
comments in revising the Proposal to develop requirements that strike a more equitable baance
between the interests of protecting consumers from fraudulent marketing activities and alowing
businesses to get information to and service consumers.

1. National Do Not Call Standar d/Federal Preemption (Section
310.4(b)(1)(iii)(B)).

Theindugtry is currently faced with avery complex, costly and overdl chdlenging DNC
process. Today Key is tasked with complying with a growing number of state DNC laws,
none of which have the same requirements, the Direct Marketing Association’s DNSlists, as
well asour own DNSlist. Asdrafted, the Proposal will complicate, rather than smply an
dready chdlenging situation. Under the current regulatory environment Key must obtain and
evaduae multiple ligts thet contain different information in inconsstent file formatsin order to
determine whether a marketing cal may be placed to an individud. Thisis near to impossible to
manage, especialy when it is necessary to disburse the relevant information over hundreds of
systems to get the necessary informetion out to the individua employeeleved. The Proposd
merely adds another layer to this dready very complex and challenging process.
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Without federa preemption, the industry could very soon bein a postion of
implementing and andyzing 50 date laws ligs in addition to the existing lists maintained under
the TSR and the Federd Communications Commission’'s exigting rules, together with the new
requirements under the Proposal.

The complexity of this Stuation not only negatively impacts businesses, it clearly impacts
consumers aswell. It will certainly be confusing to consumers who need to understand the
requirements that gpply to determine whether a particular tdemarketing cdl is aviolation of the
FTC Rulesor gpplicable statelaw. A singlefedera list would provide consumers with asmple
one step way to restrict unsolicited tlemarketing calls from third parties with whom they have
no previous relationship, and businesses with asingle sat of rules that will increase accuracy and
decrease the cost of compliance.

Key recognizes that the FTC may not currently have the jurisdiction or authority to
establish auniform nationad DNC standard that can bind al industries. Therefore, we encourage
the FTC to work with other federal agencies, and with Congress, if necessary, to ensure that
any find rule can have nationa uniformity and is supported by the requisite legidative and
regulatory structure.

2. Exemption for Exigting Customers

As drafted, the Proposa does not provide an exemption for contacting existing
customers who are included on the DNC ligt. Prohibiting afinancid ingtitution from
communicating with its exigting cusomersinterferes with the inditutions relaionship with its
customer. Under such redtrictions Key will no longer be able to communicate with our
customers regarding ways to enhance their banking relaionship which is service our customers
expect.

Additiondly, Key's customers save money from relaionship pricing, proactive offers
we make that meet the needs of our customers, efficient use targeted marketing and third party
products and services we may offer from time to time. On an industry level these savings are
very sgnificant. However, exiging cusomers would lose these vaugble benefits if their incluson
on the DNC list would prohibit us from calling our them to educate them about offers for
chegper, more efficient products that are better suited for their particular needs.

Customers dready have the ability to contact Key and be added to our DNSligt. If a
customer does not want Key to call him or her for additiona products or services, they can call
at any time to be added to our DNS list and we will respect their request. Thisisaright our
customers have had for along time.
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Additiondly, arestriction on the right to call customers will be difficult, at best, to
manage. Frequently account servicing cals, whether initiated by the company or the customer,
develop into what may be considered telemarketing. When and how the DNC redtrictions
would apply in these varied customer relationship Stuationsis nearly impossible to foresee,

In addition, any member of a corporate family, including al affiliates and subsidiaries,
should be permitted to call an individua on the DNC ligt 0 long astheindividud has an
established customer relationship with any member of that corporate family. Thisruleis
necessary to preserve the benefits that the Gramm-Leach-Bliley Act (“GLBA”) wasintended to
provide. At Key, it isour god to work together to service dl of the financia needs of the
consumer by offering the full spectrum of financia products and services available across Key.
Finally, the customer exception should extend to agents that provide services on our behdf; as
those companies that provide services on our behaf should be able to contact our customersif
we can.

3. Redrictionson Exchanging Billing Information (Section 310.4(a)(5))

The Proposal prohibits the use of consumer hilling information in telemarketing, even if
the information was previoudy acquired account information and the customer has specificaly
authorized the particular use. Thisredtriction prohibits the sale of a product or serviceto an
incoming caler unless the consumer directly provides the billing information,

Consumers account numbers were aready protected by Congressin therestrictionsin
the GLBA, and the FTC' simplementing regulation, which prohibit afinancid ingtitution from
disclosing a customer's account number for use in tedlemarketing.  The broad redirictions of the
Proposal contradict the requirements of the GLBA, which provides severa well thought out
exceptions that were adopted by the federd regulatory agencies. Under GLBA account
numbers can be shared with afinancid inditution’s service provider for the purpose of
marketing the inditution’s own products/services (as long as the service provider isnot able to
initiate charges to the account); to support a private labd or affinity card program; and, in
encrypted form so0 long as a means to decode the encrypted number is not given.

Because sufficient protection exists, the Proposal should not cover preacquired account
information to the extent it is dready covered by, or contrary to the GLBA. In the dternative,
the Proposa should be modified to be consistent with the GLBA.

4. ExpressVerifiable Authorization (Sections 310.3(a)(3))

The Proposa requires a telemarketer to obtain a consumer’s “ express verifigble

authorization” (“EVA”) before submitting the consumer’ s billing information for payment. A
telemarketer is not subject to this requirement if the means of payment is covered by
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unauthorized use and billing error protections Smilar or comparable to those under the Fair
Credit Billing Act (“FCBA”) and the Truth In Lending Act (“TILA").

The FTC should explicitly recognize other examples of payment mechanisms that
provide sufficient protections. In particular, the FTC should expressy exempt payment
methods covered by Regulation Z, the implementing rule for the TILA, and eectronic fund
transfers subject to the Electronic Fund Trandfer Act (“EFTA™) and itsimplementing rule,
Regulation E. The EFTA and Regulation E provide smilar consumer protections that are
comparable to those provided in the TILA and FCBA. Additiondly, payments methods
covered by the Uniform Commercid Code (such as checks and demand drafts) provide
consumers sgnificant protection from liability and, therefore, should adso be exempted. Findly,
transactions that use a payment system that limits customer liability by payment system, should
aso be exempted if they provide the same and/or greater protections than that provided by
federd law (e.g. mgor credit card issuers “zero liahility” policies).

Under the Proposd, an EVA isvdid if it is ether written, including the consumer’s
sggnature, or an express ora authorization, which must be recorded and made available upon
request to the consumer and the consumer’ s bank. Key commends the FTC for recognizing
that an EVA may be obtained over the telephone, however to be valid the EVA must clearly
evidence the consumer’ s authorization and must include the number, date and amount of
payment(s), the consumer’s name, the consumer’ s billing information, including account
number, a customer service telephone number and the date of the consumer’ s authorization.
We urge the FTC to amend the requirements for avalid ord EVA to not include the consumer’s
account number. In many ingtances the telemarketer may not have the consumer’ s account
number. This requirement would, therefore, force a consumer to provide an account number in
order to complete a purchase, which is directly contradictory to the FTC' s repeated
recommendations that consumers not provide account numbers to telemarketers. Additionaly,
the EVA should not require the date(s) of payments as the telemarketer might not know be able
to determine the actud date of the payment(s). A possible substitution may be to record the
frequency of the payment.

5. Trandfer of Inbound Calls (Section 310.2(t))
Under the Proposdl, callsinitiated by a consumer may be within the restrictions if the
cdl istransferred to another representative to discuss an additiona product or service. The

TSR currently exempts calsinitiated by the consumer.

Trandferring a customer service cal to another department or affiliate within afinencid
ingtitution, or to athird party providing services on our behalf isacommon practice. Moreover,
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the purpose of the GLBA isto facilitate just that type of broad-spectrum financid services
operations.

The burden this provison would place on inbound saesis onerous and it is extremely
detrimentd to our ability to service our customers.  If a consumer ison the DNC ligt, we could
not transfer them to the appropriate area to meet his or her needs even though the consumer
hed initisted the cal. Consumers calling a busnessintentionaly put themsealvesin a business
environment. Moreover, inbound cal scenarios are not likdly to involve the deceptive or
abusive acts or practices from which the FTC strives to protect consumers.  The intent behind
aDNC lig isto avoid receiving unwanted or inconvenient telemarketing cals; it should not
apply to cdlsinitiated by consumers.

6. Predictive Dialers (Section 310.4(c)(2)(i))

Under the Proposdl it is an “abusive telemarketing act or practice’ for atelemarketer in
an outbound cdl to fail to make specified disclosures. While this restriction does not explicitly
ban predictive or autométic diaers, the Supplementary Information published with the Proposal
provides that telemarketers who abandon calls violate the law since a cal was successfully
placed without the telemarketer providing the disclosures required by the law. Thus, under this
interpretation, a zero percent abandonment rate appears to be the standard.

There are dways going to be times when a consumer picks up the phone just at the
moment the phone representative hangs up to dia another number. Therefore, the Proposa will
be impossible to comply with in dl cases. Moreover, diminating the efficiencies gained through
predictive diaing would cause a dramétic reduction in productivity with a correspondingly
dramatic increase in the costs required to contact the same number of consumers.

We believe that the equitable approach is to devel op a reasonable standard whereby
the use of predictive diderswould be permissible and alow for some a reasonable number of
abandoned calls. This approach balances the desire to reduce the number of abandoned cdls
againg the efficiencies provided by predictive diders, so long asthe level of abandoned calsis
not allowed to become coercive or abusive.

7. Operational Issues

Key, as do other financid inditutions, has much experience with the development and
maintenance of customer preferencelists.  As stated before, Key has voluntarily maintained a
customer DNS list for many years. Moreover, to comply with the Fair Credit Reporting and
Gramm-Leach-Bliley Acts, Key developed the necessary systems/databases to support
consumers preferences on interna and externa information sharing. The development and
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maintenance of the systems/databases necessary to collect, store, maintain and transmit
cusomers preferences involve significant development effortsand cogts. It dso involves the
establishment of an ongoing process to collect the information, whether itsacall center or paper
based, which requires sgnificant training to support the customer interaction involved in the
process. Based on our experiences, we believe the costs associated with the development and
maintenance of anationd DNC process will be very significant.

Additiondly, from our experiences we have learned that the type of identification
information collected and how it is stored is critical to the success of such databases. I
auffident information to identify the individua who has requested to be added to the DNC ligt is
not maintained, it is very difficult to assure accurate gpplication of hisor her preference. Name
or telephone number doneis not sufficient information to be able to accurately apply an
individud’ s preference. Common names, names changes and variations on how an individua
supplies hisor her name in multiple transactions make name aone inadequate for purposes of
determining which consumers have eected not to be solicited. Moreover, telephone number
adoneis not adequate as tel ephone numbers change frequently and severd individuas often
share the same number which results one individua having the ability to decide another’s
solicitation preferences, most of the time without the other person ever knowing it. Ata
minimum, & least one additiond piece of identifying data should be collected to dlow for the
accurate implementation of the ligt.
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We encourage the FTC to carefully determine the best format and process to use to
disseminate the information to the companies that need to comply with the requirements. Again,
support of these listsis a very costly process for companies and everything that can be doneto
ease that burden will benefit consumersin the end by minimizing costs and peeding up the
implementation process for updated lists. Issues such afile formats, frequency of list distribution
and effective dates for updated lists dl have tremendous impact on the amount of work,
implementation timdines and costs associated with compliance efforts.

KeyCorp appreciates this opportunity to comment on the FTC's proposal to amend the
Tdemarketing SdlesRule.  If we can be of any assstance in your further analyss of the
Proposdl, or if you have any questions on our comment, please cal me at 216-689-7090.

Very truly yours,

KEY CORP

@Mﬁp’ﬂ- fﬁ"[‘.wmat

Angdal. Maynard
Senior Vice President
Chief Privacy Executive

CC: Forrest Stanley, Esq.
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